REMARKS 

Claims 1-25 are pending in the application, no claims being amended. 

The Examiner rejects all of the claims under 35 U.S.C. 103 as being obvious over 
Heiman U.S. Patent No. 4,726,400 ("Heiman"). That is the only rejection asserted. 
Applicant submits that Examiner has failed to make a prima facie case, for the reasons 
already advanced in the prior responses. The present submission is being made to 
supplement the record to establish commercial success of the claimed invention, as an 
alternate ground to overcome the rejections should Examiner continue to maintain that a 
prima facie case has been made. To that end, attached as Exhibits A-C are the following 
Declarations: 

A. "Eubanks Decl." is the Declaration of Mr. Greg Eubanks, Group Vice 
President of Hospitality Sales for Standard Textile Co., Inc. ("Standard 
Textile"), the assignee of the present application. 

B. " Rodriguez Decl " is the Declartion of Mr. Gerald Rodriguez, Vice 
President of Purchasing for LQ Management LLC ("La Quinta"), 
known for their La Quinta Inns and Suites. La Quinta is a customer of 
Standard Textile. 

C. "Brady Decl." is the Declaration of Mr. David Brady, Vice President 
of Operations for Brady Linen Services, LLC ("Brady Linen"), and 
also a customer of Standard Textile. 

Applicant submits that the above Declarations establish commercial success of the 

claimed invention, and that the commercial success is attributable to the claimed features. 

The foregoing notwithstanding, nothing herein should be taken as a waiver by Applicant 

of the position that a prima facie case has not been made. 

Applicant's representative greatly appreciates the courtesies extended by 

Examiner in the recent telephonic discussions of January 23 and 31, 2007, and February 

7, 2007 in which Examiner indicated Applicants prior arguments would not likely 
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persuade him to change his views on patentability of the pending claims over Heiman 
despite the arguments set forth in the previous responses, but in which he also advised 
that he would entertain evidence of commercial success. 

The presently claimed woven terry fabric products are marketed by the assignee, 
Standard Textile, under the trademark "Centium" (herein referred to as "the Centium 
Products"). 1 Other similar types of woven terry fabric products marketed by Standard 
Textile, but which do not include all of the claimed features, are referred to herein as 
"non-Centium Products". As explained in the Eubanks Decl. (See Paragraph 5 thereof), 
the Centium Products include polyester fill yarns, cotton (or cottonpoly blend) warp 
yarns, and cotton pile loops woven together in a three-pick terry weave. Notably, the 
pending claims of the present Heiman application, which are directed to a woven terry 
fabric comprising a warp and/or fill yarn consisting essentially of non-moisture- 
transporting synthetic filament and being devoid of moisture transporting fiber, and pile 
loops woven together with the warp and fill yarns in a three-pick terry weave, covers the 
Centium Products construction. These claimed features provide the Centium Products, 
for example, with desirable comfort and durability, as best explained in the Rodriguez 
Decl. at Paragraph 7 and the Brady Decl. at Paragraph 7. 

In the Official Action, Examiner recognizes that there is no teaching in Heiman 
that one of the fill, warp, or pile yarns consists essentially of non-moisture transporting 
synthetic filament and is devoid of moisture transporting fiber. However, to maintain a 



1 Centium Products, for purposes herein, include woven terry towels, such as bath towels, hand towels, and 
wash towels. 
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non-obviousness rejection based on Heiman 2 , the Examiner takes the position that since 
Heiman discloses that the fill, ground, or pile yarns may be of "any suitable material 
including yarn of natural or synthetic material" or may be, "appropriate materials" and 
that "any combination of yarns may be utilized to define the ground fill, ground warp, 
and pile warp as desired", it would have been obvious to modify the Heiman towel by 
using a polyester yarn as the synthetic fiber yarn to take advantage of the widely known, 
inherent, non-moisture transporting properties of polyester. See Official Action, pages 2- 
4. Applicant respectfully disagrees and submits that the rejection is in error and should 
be withdrawn for the reasons as previously fully set forth in the Response dated October 
16, 2006, and all the more so, in view of the commercial success of the claimed woven 
terry fabric. 

When a patentee asserts that commercial success supports a contention of 
nonobviousness, there must be a sufficient relationship, or "nexus", between the 
commercial success and the patented invention. A prima facie case of nexus is generally 
made out when the patentee shows both that there is commercial success, and that the 
thing (product or method) that is commercially successful is the invention disclosed and 
claimed in the patent. Stratoflex, Inc. v. Aeroquip Corp., 713 F.2d 1530, 1541-1543, 218 
USPQ 871 (Fed. Cir. 1983). Evidence of secondary considerations, such as commercial 
success, is to be considered as part of all the evidence, not just when the decisionmaker 
remains in doubt after reviewing the art. Graham v. John Deere Co., 383 U.S. 1, 35-36, 
148 USPQ 459, 474 (1966); and Stratoflex, Inc. v. Aeroquip Corp., 713 F.2d 1530, 1538- 
1539, 218 USPQ 871, 879 (Fed. Cir. 1983). In addition, real-world evidence of 

2 Examiner previously rejected all of the claims under 35 U.S.C. 102 as anticipated by Heiman, but 
withdrew that rejection. 
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commercial success is a reliable indicator of the invention's advance, i.e., its 
nonobviousness, over the prior art and helps avoid the trap of hindsight reconstruction. 
W.L. Gore & Associates, Inc. v. Garlock, Inc., 721 F.2d 1540, 220 USPQ 303, 313 (Fed. 
Cir. 1983), cert, denied, 469 U.S. 851 (1984). 

As stated above, Applicant has submitted the Eubanks Decl. (Exhibit A), the 
Rodriguez Decl. (Exhibit B), and the Brady Decl. (Exhibit C), collectively "the 
Declarations", to establish commercial success and the nexus between that success and 
the claimed woven terry fabric. More specifically, the Declarations unequivocally set 
forth that the Centium Products have enjoyed and are enjoying great commercial success 
as a direct result of its claimed construction, i.e., a warp and/or fill yarn consisting 
essentially of non-moisture-transporting synthetic filament and being devoid of moisture 
transporting fiber, and pile loops woven together with the warp and fill yarns in a three- 
pick terry weave. 

Accordingly, specifically concerning the Eubanks Decl. (Exhibit A), Mr. 
Eubanks' primary personal responsibilities for the last three years has been sales and 
marketing of the assignee's textile products including, for example, the Centium Products 
(as well as non-Centium Products 3 ). To that end, Mr. Eubanks sets forth in Paragraph 5 
that Standard Textile began "producing and selling the Centium Products in March 2006, 
such Centium Products including polyester fill yarns, cotton (or cottonpoly blend) warp 
yarns, and cotton pile loops woven together in a three-pick terry weave, as claimed." 
And, that "over the period from March 2006 through December 2006, sales of the 
Centium Products, in terms of both units sold and monthly revenue, have increased over 

3 Woven terry towels not constructed in accordance with the claims of the present invention, such as those 
described in the Heiman patent. 
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3 fold" with total revenue for the partial 2006 calendar year totaling about 3 million 
dollars, despite below industry advertising expenses. 4 Eubanks Decl., Paragraph 6. Mr. 
Eubanks further states that "from March 2006 through December 2006, sales of our own 
non-Centium Products, in terms of total units and revenue, have decreased by almost half. 
[Thus,] based on current orders and projections of future orders, I estimate Standard 
Textile will sell at least about 4 million units of Centium Products for a total revenue of 
greater than about $7.7 million in 2007." Eubanks Decl., Paragraph 6. 

Further with respect to the commercial success of the Centium Products, Mr. 
Eubanks sets forth that "approximately 75% of total sales for the Centium Products over 
the period from March 2006 through December 2006 include new customers that have 
switched over from a competitor while 25% of total sales include customers that have 
switched over from our own non-Centium Products. In switching over, customers have 
expressed a need for and great satisfaction with the construction of the Centium Products, 
such construction including the fill yarn consisting essentially of non-moisture- 
transporting synthetic filament and being devoid of moisture transporting fiber, and three- 
pick terry weave. In fact, certain customers that have switched over are spending more 
per unit on the Centium Products." Eubanks Deck, Paragraph 7. The Declarations of 
Standard Textile's customers La Quinta and Brady Linen, confirm the foregoing. See 
Brady Decl., Paragraphs 6 and 7; Rodriguez Decl., Paragraphs 6 and 7. 

4 As Mr. Eubanks explains: "Standard Textile's direct advertising expense for the Centium Products has 
consisted of the placement of a single advertisement in one issue of an industry trade publication at a cost 
of about 25K. Standard Textile also participates in about twenty tradeshows annually with registration fees 
totaling about 150K...The direct advertising expenses (of about 25K) and a small portion of the tradeshow 
fees (small portion of about 150K) is to be compared to total sales of about 3 million in just 10 months. 
Even if the entirety of the tradeshow registration fees are allocated to the Centium Products alone, the 
above total would be about 6% of current sales, which is understood to be below the average in this 
industry for a specific product." Eubanks Decl., Paragraph 8. 
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Finally, the dramatic increase in sales of the Centrum Products to the assignee's 
customers is attributed by Mr. Eubanks "to the combination of the features of the 
Centium Products, i.e., the woven terry fabric with yarn consisting essentially of non- 
moisture-transporting synthetic filament and being devoid of moisture transporting fiber, 
and pile loops woven together with the waip and fill yarns in a three-pick terry weave." 
Eubanks Decl. Paragraph 9. That belief is unequivocally substantiated by the Rodriguez 
Decl. and the Brady Deck, which are discussed next. 

Concerning the Rodriguez Decl. (Exhibit B) and the Brady Decl. (Exhibit C), Mr. 
Gerald Rodriguez of La Quinta and Mr. David Brady of Brady Linen both are responsible 
for overseeing the purchase of textile products for their respective companies. Among the 
products they oversee are woven terry towel products including the Centium and non- 
Centium Products from Standard Textile, as well as other textile products from other 
textile manufacturers. See Brady Decl., Paragraphs 1 and 3; Rodriguez Decl., Paragraphs 
1 and 3. 

Specifically with respect to the Rodriguez Decl., Mr. Rodriguez states that "from 
July 2006 to the end of December 2006, La Quinta has purchased over 273,000 units of 
Centium Products, which include the fill yarn consisting essentially of non-moisture- 
transporting synthetic filament and being devoid of moisture transporting fiber, and three- 
pick terry weave, with purchasing costs for the Centium Products totaling about $365K 
(or about $61,000 per month)"; and that "prior to purchasing Centium Products, i.e., since 
April 2005, and through to the end of December 2006, La Quinta has purchased from 
Standard Textile over 747,000 units of woven terry fabric products which did not include 
warp and/or fill yarns consisting essentially of non-moisture-transporting synthetic 
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filament and being devoid of moisture transporting fiber (herein referred to as "non- 
Centium Products"), with purchasing costs for the non-Centium Products totaling about 
$1.2 million ($57,000/month). Specifically, for the partial 2005 calendar year, the units 
of non-Centium Products that were purchased included 415,631 units (46,181 
units/month) whereas the units purchased in the entirety of 2006 included 332,280 units 
(27,690 units/month), which represents a decrease in units of about 40%." Rodriguez 
Decl., Paragraphs 5 and 6. 

Of particular interest, in making a decision to reduce the total number of units of 
the non-Centium Products in 2006 and to begin purchasing the Centium Products, Mr. 
Rodriguez states that "La Quinta recognized that the Centium Products provided a better 
construction over comparable non-Centium Products. For example, the Centium 
Products provide increased fluffiness and satisfactory durability, which allows La Quinta 
to purchase a lower weight and less expensive towel (as compared to the comparable 
non-Centium Products) without sacrificing comfort or quality. As such, due to the 
construction of the Centium Products, which we understand is attributed to the fill yarns 
consisting essentially of non-moisture-transporting synthetic filament and being devoid 
of moisture transporting fiber and the three-pick terry weave, La Quinta has managed to 
reduce overall expenses, yet, maintain guest satisfaction at its hotel properties by using 
the Centium Product." Rodriguez Decl., Paragraph 7. 

And, further with respect to the Brady Deck, Mr. Brady states that "from April 
2006 to the end of December 2006, Brady Linen has purchased over 89,000 units of the 
Centium Products, which include the fill yarn consisting essentially of non-moisture- 
transporting synthetic filament and being devoid of moisture transporting fiber, and three- 
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pick terry weave, with purchasing costs for the Centrum Products totaling about 250K (or 
about $28,000 per month)"; and that "prior to purchasing the Centium Products, Brady 
Linen had purchased certain woven terry fabric products from another textile 
manufacturer, such fabric did not include a warp and/or fill yarn consisting essentially of 
non-moisture-transporting synthetic filament and being devoid of moisture transporting 
fiber (herein referred to as "non-Centium Products")." Brady Decl., Paragraphs 5 and 6. 

Additionally, in making a decision to switch and to begin purchasing the Centium 
Products, Mr. Brady states that "Brady Linen recognized that the Centium Products 
provided a better construction as compared to the non-Centium Products. For example, 
the Centium Products provide a greater durability. As such, due to the construction of the 
Centium Products, which we understand is attributed to the fill yams consisting 
essentially of non-moisture-transporting synthetic filament and being devoid of moisture 
transporting fiber and three pick-terry weave, Brady Linen was willing to spend and, in 
fact, spends more per unit on the Centium Products than the previous non-Centium 
Products." Brady Decl., Paragraph 7. 

Applicant submits that the foregoing Declarations, when taken as a whole, clearly 
establish the commercial success of the claimed woven terry fabric and the nexus 
between those sales and the claimed features of the invention. Accordingly, Applicant 
submits that in this case, the Declarations as discussed above (as well as the patentability 
arguments set forth in the Response dated October 16, 2006 in their own right) weigh 
overwhelmingly in favor of a conclusion of patentability. Thus, it is respectfully 
submitted that the rejections of the claims as obvious over Heiman are in error and should 
be withdrawn. 
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Conclusion 

As a result of the remarks given herein, Applicant submits that the rejections of 
claims 1-25 have been overcome. Therefore, Applicant respectfully submits that this 
case is in condition for allowance and requests allowance of the pending claims. 

If this Response leaves any issues open or Examiner wishes to discuss any further 

issues, a call to undersigned counsel would be gratefully appreciated. Applicant also has 

submitted all fees believed to be necessary herewith. Should any additional fees or 

surcharges be deemed necessary, Examiner has authorization to charge fees or credit any 

overpayment to Deposit Account No. 23-3000. 

Respectfully submitted, 

WOOD, HERRON & EVANS, L.L.P. 

By /Randall S. Jackson. Jr./ 
Randall S. Jackson, Jr. 
Reg. 48,248 

2700 Carew Tower 
Cincinnati, Ohio 45202 
(513) 241-2324 
FAX (513) 241-6234 
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